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THE FLORIDA PLAN OF STATUTE REVISION 


By LEWIS H. TRIBBLE 
Assistant Attorney General 


While the Florida plan is similar to the Wisconsin plan, and is primarily based 
upon it, still, beeause of differences in the statutes, constitutions and conditions, varia- 
tions from that plan will be made whenever necessary. The Florida plan is two-fold in 
its design. First, there is to be a permanent revision, then there is to be continuous 
revision. The 1939 Legislature, by Chapter 19140, has provided for the first step in the 
consumation of the Florida plan. This law provides that the Atterney General formu- 
late a definite plan for a complete revision, compilation and consolidation of all the 
general statutes in force of a permanent nature, and for the order, classifieation and 
arrangement of said statutes; and the Attorney General is authorized and direeted to 
prepare, in time for submission to the Legislature of 1941, such complete revision, com- 
pilation and consolidation, in one volume, if practicable, duly indexed, of all the gen- 
eral statutes of Florida in foree of a permanent nature. Where, in the opinion of the 
Attorney General, a general statute is of such limited or local application as to make its 
inclusion impracticable or undesirable, he may omit such statute from this revision, but 
shall include an appropriate reference to such statute, 


The Attorney General must prepare the preliminary edition in time to place before 
the Senate and House of Representatives of the Legislature of 1941, a certified copy of 
the same together with a suggested form of a proposed bill enacting the same, and at the 
same time shall call the attention of the Legislature to: 


(a) All changes in substance made in the text of any statute; 


(hb) All general statutes, or parts thereof, in effect of a permanent nature, omitted 
from the revision, and the reasons for their omission; 


(«) All statutes consolidated with other statutes; 
(d) All new matter added to the revision, and the reasons therefor; 
(ec) The manner in which he may have reconciled conflicting statutes. 


The Act says nothing about continuous revision, This is designedly so because the 
Junior Section of the Florida Bar Association felt that it was best to authorize the 
permanent revision at this time and seek to have the next Legislature enact a law con- 
tinuing the authority of the Attorney General with respect to revision. 


Under the second step, the establishment under the Attorney General of a permanent 
revision department, the Florida plan varies from the Wisconsin plan in that under the 
Florida plan the duties of a Legislative Reference Bureau will be combined with those of 
the permanent Revision Department. A number of states have such a bureau where a 
trained personnel renders service in legislative research and bill drafting to the Legis- 
lators, but the Bureau is separate and distinct from the Revisor’s office force. Thus, 
the great weakness of bill drafting is that the office force of the Legislative Bureau is 
inereased during the short meeting of the Legislature. The employment is temporary 
and uneertain. The draftsmen have had little experience in writing statutes. After 
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the session has ended, permanent positions claim the best of them, thus preventing the 
development of experts in that field. 


This weakness in bill drafting would be cured if the work of a Leg’slative Reference 
Bureau was included under the Revision Department of the Attorney General’s office. 
The experience gained in revision work would increase the draftsman’s knowledge of 
the entire field of statutes and the practice in legislation drafting would be valuable in 
the preparation of revision bills. The experience thus acquired would improve the 
product and increase the output per man because of greater efficiency. Furthermore, 
the need of subsequent revision would be lessened. 


The major services of a Legislative Reference Bureau are two: (1) Legislative 
Reference Work, and (2) Bill Drafting. The former consists of locating, compiling 
and digesting information on pending or past legislation in response to specitie requests 
therefor. The latter involves the drafting of bills, resolutions and amendments for 
introduction in the Legislature. The former is a service extended to members of the 
Legislature, state departments, local officials, private citizens and, occasionally, even to 
people outside of the state. The latter, with only minor exceptions, is done only for 
members of the Legislature and upon their written instructions. Legislative Reference 
Work is carried on at all times, both during and between sessions, whereas bill drafting 
is done almost exclusively during sessions and for about a month before the opening of 
‘ach session.! 


That the Legislature has in mind the establishment of the Legislative Reference 
Bureau in connection with the permanent Revision Department under the Attorney 
General, is borne out by Section 7 of the Revision Act, which reads as follows: 

“That the Attorney General, through the staff employed for the handling of the 
duties imposed upon him by this Act, shall make research of legislative matters at the 
request of members of the Legislature of Florida, and shall aid the members of the 
Legislature of Florida, and shall aid the members of the Legislature in the drafting of 
proposed legislation.” 


Under the Florida plan, first things come first. There must be a general revision 
adopted before any effort can be made to revise particular classifications. In making 
the general revision, the revisers of necessity will devote their efforts to: 


(1) Making a proper classification of all the laws. This is not being attempt- 
ed until after a careful study of the scope and chapter arrangement of the 
best modern codes, and until after consultation with the proper Bar Asso- 
ciation Committees. 


(2) A set of books has been prepared. This was accomplished by clipping and 
pasting all sections of the 1920 Revision, together with the statutes of a 
general nature passed since its adoption, into blank books. This was done 
in order to avoid the danger of inadvertently omitting existing statutes or 
sections thereof. 


(3) The next step is the preparation of the drafts in the form in which they 
are to be presented to the Legislature. 


An exhaustive examination of all the general statutes contained in the 1920 Revision 
and those since enacted, is being made. This is necessary for the purpose of determin- 
ing which are repealed, either expressly or by implication; to enable the revisers to dis- 
cover and reconcile those which are conflicting, supply omissions and correct imperfec- 
tions; and to enable them to prepare a plain, accurate and concise statement of the law, 


(1)__A Law Making Laboratory, by Edwin E. Witte, in State Government, Vol. 3, No. 1 
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free from uncertainty and doubt. Unnecessary ehanges are being serupulously avoided. 
They tend to create confusion and doubt. 


Marginal notations and references are being made, indicating the source of the text 
of each section, and a Table of Provisions and Revision will be prepared, showing 
where each seetion of the 1920 Revision and eaeh existing law has been placed in the 
new revision, or the reason for omitting it. These marginal notes and tables will be 
printed and supplied to the Legislators along with the preliminary edition as required 
by law. 


No attempt will be made at topical revision at this time. The work is too big and 
the time too short. If the Legislature sees fit to continue the authority of the Attorney 
General as Reviser of Statutes, then topical revision will be done gradually through the 
years. This is the way it should be done. The Florida Bar Association has done several 
excellent jobs of topical revision—The Chancery Procedure Act, the Probate Act and 
the Criminal Procedure Act. With the authority of the Attorney General as Reviser of 
Statutes established, this work could be continued without imposing on the “work 
horses” of the Association, as necessarily was done in the past. The Revisers will work 
with the Bar and relieve individual members of the drudgery. It is a mistake to attempt 
too many topical revisions at one time. Two or three thorough revision bills at each 
term of the Legislature should be the goal rather than twenty-five to fifty, which would 
swamp the Legislature and possibly cause the whole scheme to fail. 


The classifieations of our laws which need revising are too numerous to mention— 
Corporations, Insurance, Game and Fish, ete. Every interested person should have an 
opportunity to be heard whenever a topic is being revised. This was done on the revis- 
ions made by the Bar Association. That method has proved eminently satisfactory to 
the bench, bar and Legislature, and should be followed. 


The decimal system of numbering statutes will be followed. The usefulness of this 
system has been clearly demonstrated and its practicability acknowledged. After law- 
yers have worked with the decimal system, they state they don’t see how they ever got 
along without it. 


The indexing is being carried along with the general revision work so that there 
will be no lagging of any part of the work. The lawyers of the state are being relied 
upon to offer suggestions for additional ways of indexing. It is the desire of the revis- 
ers to greatly improve the present index and it is believed that this will be accomplished. 


The annotating is being done from the cases themselves, and not from the head- 
notes. Greater accuracy is thus insured and the number of times a case is annotated 
under the wrong section number will be reduced to a minimum. The annotations will 
be published in a separate volume. It will not be necessary to republish this volume 
but about every ten years. Subsequent annotations will appear in the biennial editions 
of the statutes until such become so bulky it will be necessary to publish a new edition 
of the annotations. 


As heretofore stated, the revision law requires the revisers to make researeh of 
legislative matters at the request of members of the Legislature of Florida. When the 
present preliminary work has been completed, the basis of a legislative research library 
will be available. There will be complete, readily accessible, card index files of all the 
Revised General Statutes of 1920, and all the subsequent laws contained in the General 
Session Acts from 1919 to date. In addition, a WPA project is under way whereby all 
the Special laws are being card indexed and filed according to subject matter, counties, 
cities, districts, ete. These cards, or copies of same, will become part of the permanent 
records of the Attorney General’s office. With these valuable records before them the 
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THE FLORIDA UNEMPLOYMENT 
COMPENSATION LAW 


By PATRICK H. MEARS, Lakeland 
in collaboration with John P. Mack, Chief Attorney 
Florida Industrial Commission 


Background of Act 


On August 14, 1935, Congress enacted the Social Security Act, primarily designed 
to provide the average worker with something to live on when he is unemployed, and 
when he is too old to work. For this purpose it set up an Old-Age Insurance system 
and provided for an Unemployment Insurance program. The Old-Age Insurance system 
provided in Titles I] and VIII of the Act is administered entirely by the Federal 
Government, Title VIII being now incorporated in the Internal Revenue Code, 1939, and 
called “Federal Insurance Contributions Act.” 


For Unemployment Compensation the Social Security Act established a cooperative 
Federal-State system, under Titles III] and IX. Title IX was incorporated into the 
Internal Revenue Code as Chapter 9, Subchapter “C”, and called “Federal Unemploy- 
ment Tax Act.” The Federal Government does not administer this program, but helps 
the states to set up their own plans, subject to approval by the Social Security Board, 
Effective January, 1936, this Act levies a Federal excise tax on covered employers and 
then allows them a credit of as much as 90% against this tax for contributions made 
under State Unemployment Compensation Laws approved by the Board, when payments 
to the State Fund are made on time. 


Employers covered are those who employ eight or more employees on each of some 
20 or more days during a calendar year, each such day being in a different calendar week. 
Officers of corporations are counted as employees, even though they perform no services 
and receive no salaries (See. 1607 of Internal Revenue Code and Rulings by Bureau of 
Internal Revenue). 


Certain employment, such as agricultural labor and domestie service in a private 
home, is excluded. (Section 1607 of Internal Revenue Code). 


This Federal tax is an excise tax levied on covered employers with respect to having 
individuals in their employ, and after December 31, 1937, the rate for each calendar year 
is 3% of the total wages payable by the employer during each calendar year. 

In order for the tax paid under a State Unemployment Compensation Law to be 
credited against the Federal tax, the State Law must, among other things, provide for 
compensation to be paid through public employment offices; for all money received in 
the Unemployment Fund to be paid over to the Secretary of the Treasury to the credit 
of the Unemployment Trust Fund, and for all money withdrawn from such fund by the 
State Agency to be used solely in payment of compensation, exclusive of expenses of 
administration. 


To take advantage of the credit allowed by the Social Securtiy Act against the tax 
under Title IX, the Florida Legislature in 1937 enacted the Florida Unemployment Com- 
pensation Law, creating in the Florida Industrial Commission (composed of three mem- 
bers appointed by the Governor, and representing the public, the employers and the 
employees, respectively) two co-ordinate divisions, the Florida State Employment Service 
Division and the Unemployment Compensation Division, each administered by a Director. 
(Chapter 18402, Acts of 1937, as Amended by Chapter 19637, Acts of 1939, Laws of 
Florida). This Law provides eligible covered workers relief from involuntary unem- 
ployment through weekly benefit payments, and provides a service to assist them in 
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securing re-employment. In October alone nearly one-half million dollars ($488,749.37) 
was paid out in benefits to 58,799 unemployed workers of Florida, the average weekly 
payment to each being $8.48; and through the Employment Service 7,127 placements 
were made. 


Employing Units Liable 


To maintain this Unemployment Compensation Fund, money payments called “Con- 
tributions” are required of each employer for each calendar year in which he is subject 
to the Act, with respect to wages payable for employment occurring during such calendar 
year. For the calendar year 1937 such contributions were 1.8% of the wages payable 
by the employer, and for the calendar year 1938 and subsequent years 2.7% of the wages 
payable with respect to employment during such year, this being the maximum amount 
for which credit may be claimed against the Federal Unemployment Tax. The word 
“employment” is the basic term used by the Legislature to control the question of cover- 
age; it was very carefully chosen by the Legislature to cover a much larger latitude than 
either that adopted by the Social Security Act or the Common Law eoncept of “prineipal 
and agent” or “master and servant.” 


Employers subject to the Florida Unemployment Compensation Act are defined in 
Section 3-G as follows: 


“«<HKmployer’ means: I. Any employing unit, which for some portion of a 
day, but not necessarily simultaneously, in each of twenty different calendar 
weeks, whether or not such weeks are or were consecutive, within either the cur- 
rent or the preceding calendar year, has or had in employment eight or more 
individuals (irrespective of whether the same individuals are or were employed 
in each such day).” 


II. An individual or employing unit, which acquired the organization, trade 
or business, or substantially all the assets thereof, of another which at the time 
of such acquisition was an employer subject to this Act; 


III. Any employing unit which acquired the organization, trade or business, 
or substantially all the assets thereof, of another employing unit (not an em- 
ployer subject to this Act) and which, if subsequent to such acquisition it were 
treated as a single unit with such other employing unit, would be an employer 
under Paragraph I of this subsection. 


IV. Any employing unit which, together with one of more employing units, 
is owned or controlled (by legally enforceable means or otherwise) directly or 
indirectly by the same interests or by husband and wife, or which owns or con- 
trols one or more other employing units or a majority of the voting stock of one 
or more corporations (by legally enforceable means or otherwise), and which, 
if treated as a single unit with such other employing units, or interests, or both, 
would be an employer under Paragraph I of this subsection. 


V. Any employing unit which has become an employer under Paragraphs T, 
II, III, or IV, and has not ceased to be an employer subject to this Act, as 
provided in Section 9, hereof, or 


VI. For the effective period of its election, any other employing unit, 
which has elected to become fully subject to this Act under the rules and regu- 
lations of the Commission.” 


Employing units, for which services that do not constitute employment as defined in 
the Act are performed, may file with the Commission a written election that all such 
services performed by individuals in its employ shall be deemed employment for all the 
purposes of the Act for a period of not less than two years. Upon the written approval 
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of such election by the Commission, such services shall constitute employment subject to 
the Act from and after the date of approval. 


An Unemployment Compensation Act similar to that of Florida has been upheld by 
the Supreme Court of Alabama, and the decision of the State Court affirmed by the 
United States Supreme Court in the eases of Carmichael vs, Southern Coal Co, (81 U. S. 
Sup. Ct. L. Ed. 1245), and Steward Machine Co. vs. Davis (81 L. Ed. 1279). The 
Alabama Act contained provisions similar to those in Section 3, G, TV, of the Florida 
Act, above quoted, but the constitutionality of this section was not raised either before 
the State Court or the United States Supreme Court, the Act merely being construed 
as a whole. However, in the ease of Industrial Commission of Colorado vs, Alma- 
Denver Bus Lines, Ine., decided by a Colorado District Court, December 20, 1937, the 
constitutionality of a provision similar to Section 3, G, IV, of the Florida Act was 
squarely raised. In that case the Court said: 


“The issue raised presents the question whether the State Legislature may 
eo behind the corporate entities of two or more corporations controlled by the 
same stockholders in imposing a tax which is clearly for the public benefit . . . 
The most reasonable explanation of the Legislature’s motive in this case is to 
prevent tax evasion by splitting the corporate entity into several entities. This 
may harm the defendant in its competition with other corporations of the same 
class but not controlled by the same stockholders, but if in so doing it will pre- 
vent tax evasion, a sufficient rational basis for the measure is shown.  Certain- 
ly, evasion is a possibility through such means, and such being the case, a 
sufficient rational basis is shown to prevent the court from finding in this case 
that Sections 19 (b) (4) is unconstitutional.” 


Wages on which contributions are payable, are defined in the Florida Act as: 


“ Wages’ means all remuneration payable for personal services, including 
commission and bonuses and the eash value of all remuneration payable in any 
medium other than cash. The reasonable eash value of remuneration payable 
in any medium other than cash shall be estimated and determined in accordance 
with rules prescribed by the Commission. 


(1) The term ‘wages’ shall not inelude that part of the remuneration in 
excess of $3,000 paid to an individual by a single employer with respect to em- 
ployment during any calendar year; provided, however, that this subsection shall 
not become operative unless and until Seetion 901 of the Social Security Act, 
Act of August 14, 1935, as amended, (49 Statutes 620) has been amended to 
exempt such remuneration in excess of $3,000 from liability for taxes due under 
said Section 901, as amended.” (Section 3, M). 


By Rule 1, the Florida Industrial Commission has preseribed 2 minimum value for 
hoard or lodging furnished employees in addition to money wages. Services performed 
by an individual for wages are deemed to be employment subject to the Act unless and 
until it is shown to the satisfaction of the Commission that— 


(a) Sueh individual has been and will continue to be free from control or 
direction over the performance of such services, both under his contract of 
services and in fact; and 


(b) Such service is either outside the usual course of the business for 
which such service is performed or that such service is performed outside of all 
the places of business of the enterprise for which such service is performed; and 


(ec) Such individual is customarily engaged in an independently estab- 
lished trade, occupation, profession, or business. (See. 3, E, V.) 
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By regulation each employing unit in the State was required on or before September 
1, 1937, to fill out, execute, and return to the Unemployment Compensation Division a 
“Report to Determine Liability” on Form Fla. UC No. 1, and each new employing unit 
is required to make such report, showing for each calendar week the number of workers 
in covered employment on that day in which the largest number were employed. On this 
report the employing unit is also required to state the name and address of any predeces- 
sor, and of each employing unit over which it exercises control and any type of affiliation 
with any other employing unit. From this information the Division ean determine if 
the employing unit is an employer required to pay contributions under the Law. 


Any employing unit that contemplates discontinuing business, disposing of a part 
or the whole of its business, or terminates business for any reason, is required to immed- 
iately report such facts to the Commission, Fla. UC Gen. Form No, 19 being provided 
for this purpose. This is essential in order that the Commission may keep its files up 
to date on the more than 7,000 reporting units. 


Contribution and Wage Reports 


Employers are required to file one contribution report covering the first nine months 
of 1937, and monthly reports for October, November and December of 1937. Beginning 
with January 1, 1938, contribution and wage reports are required quarterly, and contrib- 
utions are payable quarterly, being payable on or before the 30th day of the month 
following the close of the quarter for whicll payable. The first contribution payment 
of any employing unit which becomes an employer at any time during a calendar year 
hecomes due and payable on the 30th day next following the close of the quarter in 
which such unit satisfied the conditions with respect to beeoming a liable employer, and 
shall inelude contributions which have acerued for the entire period beginning January 
1 of that year up to and ineluding the calendar quarter in which the unit satisfied such 
conditions. 


The quarterly wage reports, required beginning January 1, 1938, must list the Soeial 
Security Account Number of each worker employed during the quarter, the name of each 
such worker, the total wages payable to such worker for the quarter, and the date of 
separation, if the worker became separated from his employment during the quarter. 
The Social Seeurity Account Number is essential in order that the amount of each 
worker’s wages may be properly credited to him in the central office of the Unemploy- 
ment Compensation Division, as his total benefits in event of his unemployment depend 
upon the amount of wage credits he received in covered employment. 


Benefit Provisions 


The Law provides that “Each eligible individual who is totally unemployed in any 
week shall be paid with respect to such week a benefit in an amount equal to his weekly 
benefit amount.” This weekly benefit amount in round figures is one-twentieth of the 
wages earned in the highest quarter of a base period, and to be eligible the individual 
must have earned during the present base period 30 times his weekly benefit amount. 
After March 31, 1940, the qualifying wages will be 60 times his weekly benefit amount. 
The total amount of benefits an individual may receive in a benefit year is 16 times 
his weekly benefit amount or one-sixth of his base period wage credits, whichever is 
lesser. The base period is the first eight out of the last nine completed calendar quarters 
immediately preceding the first day of an individual’s benefit year. A benefit year is 
the fifty-two consecutive week period beginning with the first day of the first week with 
respect to which the individual first files a valid claim for benefits. Thus the Unem- 
ployment Compensation system does, for a short time, offer a first line of defense in 
protecting insured workers from distress caused by involuntary unemployment and 
partially maintains the purchasing power of the workers of the state during periods of 
declining business activity. 
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To receive these benefits the individual, when he becomes unemployed, must file a 
claim and register for work at a State Employment Office or with one of its itinerant 
representatives, and report weekly thereafter; he must be able to and available for work; 
he must serve a waiting period of two weeks; his unemployment must not be due to a 
labor dispute in active progress in which he is participating or financially or directly 
interested; he must accept suitable work when offered; and he must have earned suf- 
ficient wages in his base period to establish eligibility for benefits. He is disqualified 
for a certain length of time when his unemployment is caused by discharge for miscon- 
duet connected with his work, or where he voluntarily leaves Ins work without good cause. 
Under certain conditions specified in the Aet, work shall not be deemed suitable and 
benefits shall not be denied to an otherwise eligible individual for refusing to accept 
such work. 


Remuneration in the form of wages in lieu of notice, Workman’s Compensation for 
temporary, partial disability, or Old Age Insurance Benetits, which he is receiving or 
has received, reduces his benefit wages proportionately. When reporting weekly, claim- 
ant certifies to amount of his earnings or other remuneration which he has received or 
will receive during that particular week, 


Whoever makes a false statement or representation, knowing it to be false, or 
knowingly fails to disclose a material fact, to obtain or increase any benefit or other 
payment under the Act, either for himself or for any other person, shall, upon convic- 
tion, be punished by fine or imprisonment, or both. 


Determinations as to the validity of claims are made by representatives of the 
Commission. The rights of workers and employers are protected, provision having been 
made for appeal from decisions of these representatives to an Appeal Tribunal’s decision 
is not satisfactory to interested parties, they may take a further appeal to the Board of 
Review, and if the Board of Review’s conclusions are not satisfactory, interested parties 
may secure judicial review by commencing an action in a court of competent jurisdiction 
against the Commission for review of such decision, in which action any other party to 
be proceeding before the Board of Review shall be made a defendant. Findings of the 
Board of Review as to the facts if supported by evidence and in the absence of fraud, 
shall be conclusive, and the jurisdiction of said court shall be confined to questions of 
law. Members of the Board of Review are appointed by the Governor and the Board 
of Review appoints the Appeal Tribunal, both of whieh function independertly of the 
Commnussion. 


The primary purpose of the Employment Service is to bring the unemployed worker 
into contact with a job opening for which he is qualified. This serviee is furnished free 
to both employers and workers. All administrative expense of the Unemployment 
Compensation Division is paid by quarterly grants from the Federal Social Seeurity 
Board, and the administrative expense of the Employment Service is shared jointly by 
the State and Federal Governments. 


A State Advisory Council, composed of employer representatives and employee 
representatives and such members representing the general public as the Commission 
may designate, aids the Commission in formulating policies and discussing problems 
related to the administration of this Act and in assuring impartiality and freedom from 
political influence in the solution of such problems. 


The personnel employed by the Commission is appointed on the basis of efficiency 
and fitness as determined in competitive examinations supervised by an Advisory Com- 
mittee on Personnel. 

Enforcement Provisions 


The Law provides that any employing unit... who willfully fails or refuses to 
furnish any reports required thereunder shall be punished by a fine of not less than 
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$50.00 nor more than $500.00, or by imprisonment, ete. This provision is in the Law 
because it is essential that the Division have these quarterly reports in order to know 
what contributions are due from the employer and in order to set up the wage credits of 
the employees. 


The Law provides that if any employer fails to file reports, the Commission, arter 
giving written notice by registered mail, may determine the amount due on the basis 
of such information as is available and assess such employer with such amount. Sven 
determination and assessment shall be final at the expiration of fifteen days from the 
mailing of notice thereof, a demanding payment, unless such cmployer shall have filed 
with the Commission a written protest and petition for a hearing specifying the objee- 
tions thereof. Upon reeeipt of such petition within the fifteen days allowed, the Com- 
mission is required by the Act to fix a time and place for a hearing and to notify the 
petitioner thereof (Section 15, B). 


The Law creates a lien upon all property of any liable employer for the amount 
of any unpaid delinquent contributions, and provides that a warrant may be issued 
directed to all and singular sheriffs of the State of Florida, commanding them to levy 
upon and sell any real and personal property of such employer for the payment of the 
amount thereof. A copy of sueh warrant is required to be filed with the Clerk of the 
Circuit Court and recorded in a book provided for that purpose. Upon being recorded, 
such warrant becomes a lien upon the title and interest of such employer in any real 
or personal property in the same manner as a judgment with execution duly issued and 
in the hands of the sheriff for levy. (Seetion 15, C). The Commission may also proceed 
to enforce payment of contributions under the Act by action at law, attachment, garnish- 
ment, and by enjoining the employer from operating until such contributions shall have 
been paid. 


In the event of any distribution of any employer's assets, pursuant to an order of 
any court under the Laws of Florida, contributions due from such employer shall be 
paid in full prior to all other claims except taxes and certain wages. In bankruptey 
proceedings such contributions are entitled to such priority as is provided in Section 64 
(b) of the Federal Bankruptcy Act of 1898, as Amended (U.S. C. Title II, See. 104 (b).) 


In upholding the validity of the Alabama Act, which is similar to the Florida Unem- 
ployment Compensation Law, in Carmichael vs. Southern Coal Co. (81 U.S. Sup. Ct. 
L. Ed. 1245), Mr. Justice Stone said: 


“Distinctions in degree, stated in terms of differences in number, have 
often been the target of attack, see Booth v. Indiana, 237 U. 8S. 391.* * * It is 
argued here, and it was ruled by the court below, that there can be no reason 
for a distinction, for purposes of taxation, between those who have only seven 
employees and those who have eight. Yet, this is the type of distinction which 
the law is often called upon to make, It is only a difference in numbers which 
marks the moment when day ends and night begins, when the disabilities of 
infaney terminate and the status of legal competency is assumed. It separates 
large incomes which are taxed from the smaller ones which are exempt, as it 
marks here the difference between the proprietors of larger businesses who are 
taxed and the proprietors of smaller businesses who are not.* * *” 
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THE PRACTICAL VALUE OF AN APPEAL 
TO YOUR CLIENT 


By GEORGE PALMER GARRETT, Orlando 


To justify an appeal, it must have practical value for your client. 


Assume that a nisi prius judge has decided against your client a case wherein your 
chient’s case is, in your opinion, vested with either the better law or the better morals. 
Assume that your client has the funds and the courage to instruct an appeal if, in your 
judgment, an appeal is practically justified. Assume that you set yourself the problem 
ot determining whether, in general, an appeal under these circumstances is justified. 


Your investigation of this point will immediately disclose that the decisions of the 
Supreme Court are governed by no fixed principles which will guide you in determining 
your chances of success on appeal. True, you will discover that the Court is imbued 
with a strong predisposition to affirm the rulings of the lower courts appealed from. 
This discovery may give you pause. However, if you search further, you will find 
reasons which will impel you to appeal anyway, even though you must face this definite 
tendency to affirm. 


For example, from such study, you will learn that the decisions of the Supreme 
Court are wholly uncoordinated. They are the opinions of six men of divers minds and 
temperments working separately, without sufficient conference with each other, and 
without sufficient pooled knowledge of the local and general history and development 
of the legal theories dealt with in their opinions. Examine the law on any topie which 
has been before the Supreme Court on several occasions. You will find only in a few 
instances any continuity or growth of decision. In general, cases are decided on their 
individual facts without studied reference to the fundamental principles or tendencies 
of the subject involved. The result is an uncertainty in the Florida law that plagues 
nisi prius judges and invites appeals. Because of this uncertainty, we cannot fairly 
form any prognosis of the result of any particular proposed appeal. The chances of 
success, so far as they are unaffected by the afore cited tendency to affirm rather than 
reverse, are fifty-fifty. The result of any particular appeal will largely depend upon 
the adventitious haphazard of the individuality of the Supreme Court Judge to whom 
the case is referred. The other members of the Court—-unless it is Judge Brown—will, 
ordinarily not bother to re-study the record in a ease assigned to another judge, in order 
to check the opinion of their brother judge. The case will be decided and will become 
law according to the notion and the capacity of the judge writing the opinion. As the 
result, it may be wholly inconsistent with the prior opinions of the court or with the 
general trends of the general law on the subject involved. 


Petitions for rehearing will not correct any mis-carraige because they are, ordinarily, 
automatically denied, 


So, why not appeal? 


I have made up a record of the results of my own appeals and writs of error taken 
from the Circuit Courts and decided during the period running from January 1, 1930 
through December 31, 1938, a period of nine years. My total of said appeals and writs 
of error decided during that period is 175 appeals. Where I took the appeal or writ 
of error, I won 56 and lost 80 appeals or writs of error, an average of 42%. Where the 
other fellow appealed, I won 30% appeals or writs of error and lost 8%, an average of 
affirmations of 78%. I won of both kinds 86% appeals and writs of error and lost 88%, 
an average of wins of 49%, Hence, assuming that my clients sueceed reasonably often 


| 


is 


FLORIDA LAW JOURNAL 89 


in the lower court, the additional cases that they win by appeal, makes an appeal, on 
the average, of practical value to them. 
The Time Consuming Element in the Consideration 
of Appeals by the Supreme Court 


Now, let us consider the care with which appeals are handled in the Supreme Court 
by the Supreme Court. 


The first check-up on this should be in connection with the time available for their 
consideration. 


The six judges of the Supreme Court have no more time available to them than have 
we ordinary mortals. Let us make out a schedule for them, based on my general ob- 
servation of their practice. We will assume that they work from 9:00 A, M. to 6:00 
P. M. with an hour and a half out for lunch, namely 1:00 P. M. to 2:30 P. M. This 
schedule allows them 7% hours work a day for five days of each week and 3% hours on 
Saturdays, if we permit them the afternoon off. This schedule aggregates a total of 41 
hours a week, which is a fair stint according to the Wages and Hours Law. Now, on 
2 days a week, each division of three judges, consumes about 3% hours in listening to 
oral argument. Subtract 7 hours from the weekly 41 to allow for this distraction. There 
remain 34 hours of the working week to account for. Let us assume a conference of 1 
hour a day on the two oral argument days and 2 hours on Monday whieh is a motion 
day. Subtract this 4 hours of conference time from the 34 working hours figured above, 
and we find that there are 30 working hours left. We will assume that each justice 
writes 3 opinions a week, which as we shall see is a fair average, although there are 
“slow” judges and “fast” judges. If we fix 3 opinions a week from eaeh of the six 
judges as a fair weekly stint for each judge, this means that the Court will encompass 
18 opinions a week. Hence, every judge will each week receive 15 opinions from his 
five brothers judges. Assume one half hour study given to each such “foreign” opinion. 
This totals 7% hours a week to be expended on this job. Deduet, therefore, 7’ hours 
from our remaining 30 working hours. The residue of working time left aggregates 22% 
hours. Lastly, deduct one half hour a day for six days in the week, a total of three 
hours, for social greetings with “visiting” lawyers. This item requires us to take 3 hours 
from our aforesaid total of 22’2 remaining working hours. Result: 19% weekly working 
hours available to each judge to use in the preparation of his average of three opinions 
a week. Consequently, each judge has at his command a net of approximately 6% 
hours left to spend in reading, study, and writing opinions for each of the average of 
three cases dispatched by each judge each week. I suggest that we divide this available 
6% working hours per opinion into reading time, 2’2 hours; researeh time and time for 
thought, 2 hours; and time for writing the opinion, 2 hours. 


Of course, if only two opinions are turned out weekly by a judge, he can put nine 
and *% hours on each opinion, which we will assume to allocate for him by giving him 
3% hours for reading time, 3 hours for study time and time for cogitation and 3 hours 
for writing each opinion. 


However, the proper average is three opinions a week for each judge. We ean 
double check this. Thus, the Court sits for all but 9 weeks in the 52 week year. Taking 
9 weeks of vacation from the 52 weeks in the year, we find that the Court consumes 43 
weeks of work time a year. Three opinions apiece a week for cach of the six judges on 
the Court gives a total of 18 opinions a week, or 774 opinions a year. 


This number is 
about the number of opinions actually decided by the Court each year. 


Now the foregoing tabulation is rough and approximate only. It does not “work” 
except as an average and when we are dealing with the highly intellectual work of par- 
ticular individuals averages are deceiving. However, the tabulation is enlightening. It 


proves that the Supreme Court turns out too many opinions. True, some judges, such 
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as Chief Justice Terrell and Judge Brown work at home at night, and thus, enlarge their 
available time. But this cannot change our conclusion that the Supreme Court com- 
presses too many decisions into too short a limit of time to do justice to any real con- 
troversy. I believe that you will agree with me on this. 


The Process By An Individual Judge of Judging 


The process of judging comprises four steps: First: Reading the record; Second: 
Working on the record; Third: Resolving the decision; Fourth: Writing the opmion. 

If you have, yourselves, crammed for oral argument, you have, doubtless, found that, 
as you sit up in bed in the hotel at Tallahassee the night before the argument, you can- 
not fairly “read, mark, learn, and inwardly digest” the record and the briefs in any 
space of time short of four hours. Now you are thoroughly familiar with your ease. 
You are not studying but merely refreshing yourself as to the contents of the reeord 
and briefs. If this is true, in your case, how can any Supreme Court Judge, who is 
wholly unfamiliar with the controversy, acquire real familiarity with that record in a 
shorter time than you can? 


After the judge to whom the ease is assigned, has studied the record in the ease, he 
is merely in fit position to begin work on the case assigned to him. He eannot “judge” 
until he has both read and “worked on” the record. Properly to work out a record is a 
real chore. If I am able to speak on the subject, he will meet with mighty few briefs 
that will entitle him to decide the case for which the brief was prepared without resort- 
ing to the original authorities cited, or such of them on such points as he feels apposite. 
In your office and mine, as we struggle to prepare our briefs for the Supreme Court, 
we find that the examination and redaction of authorities takes much time. So must 
it be with a conscientious appellate judge. 


After the judge is familiar with the record and has weighed his points and authori- 
ties, next must come the period of resolving the facts and the authorities into a decision. 
This is the erucial period of judgment. Judge Hutcheson of the United States Cireuit 
Court of Appeals for the Fifth Cireuit has described this process so well that I quote 
his deseription thereof from his article on “The Lawyer’s Law and the Little Small 
Dice,” as follows: 


“It is a process of reasoning which starts from an intuition, supplemented 
by the feeling for what is just, and arrives at exact conclusions by a series of 
deductions under the constant guidance and control of practical common sense. 


“It is the result of many things, the personality of the judge, the ability 
and character of the bar, the temper of the times, pronounced in close and 
difficult cases only after the oscillatory processes caused by the impact of 
choices pressing for adoption have ceased and their minds have come to rest, 
always has been, it always will be something far more than a mere passionless 
rationalization. 


“It is that feeling which by an intuitive flash of understanding, the jump 
spark connection between question and answer, makes the mind luminous, and 
where the path is darkest for the judicial feet, sheds its light along the way.” 


This flash of intuition, this “hunch,” cannot be commanded. It must come volun- 
tarily after a period of intellectual gestation. You remember that, when Owen Glen- 
dower in Henry the Fourth told Hotspur: “T can eall spirits from the vasty deep,” Hot- 
spur answered: “Why, so can I, and so can any man; but will they come when you do 
call for them?” It is when a judge sits on his private woolsack calling for the spirit of 
judgment that he is intellectually on holy ground. Some judges may sit forever, eallinz 
for the spirit of judgment, and receive no answer. 
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Then, lastly, comes the travail of writing the opinion. This is work which, well 
done, so sweats the mind and spirit that every judge’s life is just that much shorter by 
every true opinion that he writes. All I need to comment here is that most of the final 
opinions rendered by our Supreme Court read like a good rough draft from which, with 
further agony and labor, a true opinion could be evolved. 


A Written Opinion Is Necessary to a True Decision 


Do not let any one lead you astray by the suggestion that full written opinions are a 
superfluous attachment to the art of true decision. Do not aecept the argument that 
written opinions take valuable time from other decisions, and constitute mere memorials 
for the personal pride of the author of the opinion. No judge ean think a ease through 
to its logical and just end until he has put his process of judging down on paper. A 
decision is not a mature judgment until it can proceed from the facts to the legal con- 
clusion without mis-step or lost logical links. To be sure that there is no break in the 
sequences, the sequence must be written down. There is no man on the present bench of 
the Supreme Court, or any other bench that I know of, who ean forego the discipline of 
tracing his premises into his conclusion by written word, and truly swear to you that he 
has followed the ineluctable path of the law. 


The Methods of Thought Embodied In Opinions 


Now the opinion is written and passes through the hands of the other five judges. 
At least, it should go through this process, though just now it is the fashion of the Su- 
preme Court to require the coneurrence of only a majority of the judges where there 
is no dissent. The opinion is approved by the requisite number of judges and filed. 
Let us examine it to see what manner of opin‘on it is that embodies the judgment of the 
Court on the case? I cannot pause to answer this rhetorical inquiry in detail. How- 
ever, it may interest you to know that Judge Cardozo conceives of five types of opinion, 
viz: the opinion formulated according to: 


(1) Logical progression, namely the method of philosophy. 
(2) Historical development, namely the method of evolution. 
(3) Customs of the community, namely the method of tradition. 


(4) The lines of mores, justice, social welfare of the day, namely, the 
method of sociology. 


Your case will be decided differently or certainly from different points of view 
according to which of the above methods of ratiocination is adopted by the judge writing 
the opinion. These differences of approach are very manifest in the personnel of the 
present Court. Had we time and patience, you and I, we could illustrate this point from 
specifie opinions. 


Specialization By Judges 


Lastly, it may be interesting to suggest that in an indefinite way our Supreme Court 
has tended toward specialization. For example: a case involving a constitutional ques- 
tion gravitates to Judge Whitfield, one involving drainage, or schools, or wills, gravi- 
tates to Judge Terrell, one involving the right of trial by jury, attracts Judge Chap- 
man, ete. 


The Outcome of An Appeal Is “In the Lap of the Gods” 


Lastly, we might conelude this branch of the subject assigned to me by repeating the 
argument made by Mr. David in the ease of Dahlia Ltd., vs. Yvonne (reported in “Still 
More Misleading Cases,” A. P, Herbert, page 118) and arrive at his conelusion that a 
judgment of the Supreme Court is an “Act of God” according to the definition of an 
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“Act of God,” laid down by Lord Mildew in Turbot v. The Mayor of Swindon, the 
bicvele case. Lord Mildew defined an “Act of God” as “something which no reasonable 
man could have expected.” 


Regarding Briefs 


When I was in the Law School of the University of Florida in 1911-1913, Judge 
Cockrell, then on the Supreme Court beneh, came to the Law School to lecture. In the 
course of his remarks he lauded Mr. William A. Blount as the then leader par excellence 
of the Florida bar. In support of this statement he averred that Mr. Blount could write 
a brief of four or five pages that it would require all the sagacity and ingenuity of the 
Court to overturn if the Court was of the mind to decide against him. Evidently Mr, 
Blount could write a good brief. 


For my part, I do not know what constitutes a good brief. T have had a recent one 
of mine animadverted upon by Judge Chapman as so long as to impede the output of 
the Court. In a withdrawn opinion in the recent case of Stewart vs. Manget, Judge 
Chapman said regarding my brief: 


“18 separate questions are assigned as error, supported by a brief contain- 
ing 123 pages, while the transcript consists of 139 pages. It is impossible to 
dispatch the business of this Court and at the same time decide the many 
questions presented for consideration. It is our sincere desire to handle the 
business before the court promptly, compatible with efficiency and thorough- 
ness. We solicit the support and co-operation of counsel to this end.” 


Another recent brief of mine, filed in the recent case of Moss vs. Sperry, was 
raised to me by Judge Brown, in a personal letter, as a “fine” brief. 
. 


I am not sure myself which of the two briefs I would choose as the better, except 
that the first repelled the judge whose assigned Jot it was to read it, and the other met 
with the approval of its victim. Under such cireumstances, I must provide my own 
standards—and so must you. 


On this point of briefing, I make a few desultory suggestions. For example: 


In preparing your brief for the Supreme Court, vou will, of course, “conform to 
form” because no brief can be a good brief which does not obey the simple rules pro- 
mulgated by the Supreme Court to govern its form, make-up and divisions of text. 


Next, your brief must be clear, clear not only to you, but to the Supreme Court 
judge who attacks it without the remotest conception of the nature of the controversy 
involved. You know so much regarding the matter that your statements of fact are likely 
to assume too much knowledge concerning it on the part of the reader. 


Again, your references to the facts and pleadings should be keyed to the record and 
the references in your last draft checked for accuracy. 


“Of the Making of Books There Is No End”—Nor Need There Be 


A great deal too much complaint is currently made regarding the multitude of law 
hooks. I agree that there is an unhealthy condition here in our present system of pri- 
vate libraries, which must be rectified. In other words, there are too many law books if 
we are each and all going to own all the law books extant. However, the problem can 
be solved by community and county libraries, or the generous pooling of access to law 
book sets between firms in the same town. The fact is that the search for authorities 
has modernly been much simplified by extensive annotating and competent text-hooks 
citing appropriate authorities. Access to the authorities is necessary to the achievement 
of the art of true decision. There are, of course, minds of such fine legal bent that they 
can follow through a proposition of law to its true conclusion without the aid or the 
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study of the reactions of other minds to similar situations. Such first class legal minds 
are very rare indeed. Most of us lawyers need the vitalizing help of the study of au- 
thorities even though these authorities prove to be against us and we must exercise all our 
ingenuity in the art of discrimination to distinguish them from our own ease-made. As 
for judges, especially nisi prius judges, their minds will not operate at all unless you 
cite them to chapter and verse. 


It is really amusing in the preparation and handling of arguments, both at nisi 
prius and in the Supreme Court, to discover and combat the tendency in judges to accept 
the dictum or ratio decidendi of some other judge in another State in ruling on another 
case on another state of facts as an anesthetic against the pain of using their own mental 
processes. Such a blind reliance upon authorities is entirely subvertive of their proper 
use. Of course, an authority from another jurisdiction should merely be used by any 
judge as suggestive material to vitalize his own process of reasoning from the facts in 
his own ease to his own conclusion and derives its value in this respect only from the 
analogy in its fact situation to the fact situation which he has under consideration. An 
authority should not be used as an excuse to relieve the judge who is studying a case from 
re-examining the faets, points, or principles, relied upon by the cited opinion of the 
method or chain of reasoning employed by the other court, or the social psychology im- 
bedded in the other decision. A judge should make a full comparison of the two cases, 
namely, the one cited and his own, and carefully discriminate between the fact situations 
in both cases before proceeding independently to determine for himself the proper con- 
clusion at which he ought to arrive. This process of comparison and distinction ought 
to be carried through, not only with regard to a cited decision from other jurisdictions, 
but also with regard to cited decisions emanating from a superior court of the same 
jurisdiction, and even with regard to a cited former decision by the same Supreme Court 
itself. No judge, especially one qualified to be a Supreme Court judge, should blindly 
accept the applicability of the doctrine of stare decisis as ruling the case he himself has 
in hand for decision on the general theory that the cited case is “on all fours” with his 
own. In fact, any one who has dealt with a multitude of cases must know that there is 
no such thing as a ease on “all fours.” Every ease, if fully considered, will be found 
to differ from every other case. If it does not seem to do so, this is merely because some 
faet, or presumption, or inference, or element of liabil'ty, or element of legal content in 
the one or the other case has been eliminated from consideration. Nevertheless, as 
though it were verily a search for the Holy Grail, many Supreme Court judges, and 
practically all nisi prius judges, consecrate themselves everlastingly to the vain pursuit 
of the mythieal case on “all fours.” 


The search for authorities can be endless, because “of the making of books there is 
no end.” New pronouncements are being made in every state all the time. Strangely 
enough, too frequently to be merely coincidental, the newest cases often arise out of fact 
situations similar to those existing in our own litigation and present the same general 
points. For this reason, among others, we must always carefully bring our research in 
each instance up to date. On a recent oral argument of mine in the Supreme Court my 
opponent’s whole plan of attack collapsed because he was unaware of the decision of 
the ease of MeCord vs Connors, 180 South 519. He was an unusually able lawyer but 
he had to get up and apologize for his ignorance of the existence of a recent case that 
destroyed his whole argument, by declaring the statute upon which he relied to be un- 
constitutional. 


Old Man Overhead Prevents Good Briefing 


Of course, in the preparation of a brief we are hounded by Old Man Overhead. We 
could do hetter—we should do hetter—but shortness of time, and the expense of practic- 
ing law, forces us to shorten our work on one case so that we ean realize cash from 
another in order that our three principal creditors, namely the landlord, the law book 
companies, and our stenographers, may be pacified by payment. 


a 
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Some of you lawyers merely practice law, or try cases, or give advice, or make eon- 
tacts, because you have a business partner to keep the money coming in and the bills 
paid. Happy butterflies of fortune—you! There are others of us who open the doors, 
sweep out, do the typing, send out the bills, collect them, and, then, merely incidentally 
to all these more essential requirements for earning our livelihood, manage to see our 
few clients, look up our own law, brief and try our own eases, and when we retire at 
night, take both Old Man Overhead and Old Mistress Law to bed with us. Such real 
lawyers could, given time, enlighten you play boys, about the drudgery and the seaminess 
of that labor that, in your case, is done by others in order to sustain you in your glori- 
fied status as “leaders of the bar.” 


Suffice it that your brief must be good enough to let your conscience rest. If you 
are intellectually honest with yourself, however, you will confess, as you study them over 
in your minds, that there are many cases that you have lost, which you would have won, 
had you employed more diligence, or more thoughtful study, or a different method of 
handling that you did not take time to evolve. Even after the Supreme Court has 
written “finis” to many of my eases, I learn of new theories or approaches that, had I 
used them, I believe would have succeeded. Remember our profession does not “bury 
its mistakes.” Their ghosts, enshrouded in records, live to haunt us. 


Regarding Oral Argument 
Lastly, as to oral argument. 
FIRST: I adjure you—yes, you must orally argue your cases. 


It is true that the Supreme Court does not seem to encourage oral argument. It is 
likewise true that many cases cannot be properly argued within the maximum time limits 
set by the division hearing the oral argument. However, probably, either you or I mis- 
conceive the nature of oral argument. For myself, I do not see oral argument as, pri- 
marily, a persuader. A Supreme Court judge is to be perswaded by your brief, to be 
perused in the quiet and solitude of his study. It is there that, in the seales of his 
judicial mind, he will weigh the pros and cons of your ease and evaluate the authorities 
that you and your opponent cite. At the oral argument, your true purpose should be 
to eatch his faney and rivet his mind on the essential faets and principles of which your 
case is composed. If, in oral argument, you had time fully to explain your ease and 
support it by a leisured discussion of the applicable authorities, even so, the minds of 
the judges are not capable of resolving your controversy to a true conclusion, merely 
from that oral argument. True, they seek and arrive at, a tentative result in their con- 
ference following oral argument. However, such a tentative decision is merely for the 
purpose of fixing a starting point from which to proeeed on the necessary intellectual 
journey to the final conclusion. 


So your oral argument should largely coneern itself with a fair statement of the 
facts. With this, as the nucleus of your plan, the proper method of argumentation read- 
ily suggests itself. The first forty words of your statement, if you are appellant, are 
perhaps the most important. They should be definitely formulated. Those forty words 
describe the case, the parties, the decision below and the principal point to be decided 
on appeal. The deseription should be given almost with telegraphic conciseness. Thus: 
“This appeal is by the mortgagor, defendant below, from a decree for the plaintiff, 
mortgagee. L[ represent the mortgagor. The principal question involved is whether 
there was usury in the original transaction. The Chancellor said—no. The essential 
facts are as follows.” 


Please note that this suggested form is not offered as a model. 


After your opening should follow your statement of the general facts involved. In 
stating your facts, follow the method of chronology because to do so helps to keep the 
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procession of faets in order. Further, in stating your facts, the very best plan to follow 
here is to be fair, so fair that opposing counsel cannot catch you in any _ particular. 
Many times you and opposing counsel can agree on the facts. If not, state what you 
contend and what opposing counsel contends, so labelling them. At all events—be fair. 
It will profit you nothing if you are not fair, in every particular, because watchful 
opposing counsel will point out your mis-statements, and, thereby, injure the force of 
your legitimate statements. Moreover, the record will belie you, and the judge writing 
the opinion may remember your mis-statements, 


Next, develop the connection between your issues and the pleadings. 


Now, re-state your points of law and argue them one by one, adding in discussing 
each point, such further special faets as belong to the special point. Here, able counsel 
differ in their systems. Some use the “rifle” method and shoot for what they conceive 
to be the bulls-eye of the case target. Others use the “shot-gun” method and shoot for 
the whole face of the ease target. If you favor the first method, be sure to warn the 
Court of the other points made in your brief, and tell them that you are not waiving 
any of them. If you are first to argue, as you will be, if you are an appellant, I sug- 
gest that you remove the shells from your opponent’s gun. Anticipate his good points. 
His bad ones ean be turned aside on rebuttal. 


Remember, that the prineipal purpose of your oral argument must be to interest 
the Court. Moreover, this oral argument, is, ordinarily, your only chance to get the 
attention of three minds in the Court upon your case, 


Some minor admonitions : 

Do not ever lose your temper. 

Do not ever combat the Court or any member. 
Do not ever lose your poise. 


Do not learn your argument by heart—merely come saturated with your case, and 
the words and arguments will find themselves. 


Be prepared to talk an hour and condense your arguments to twenty minutes, 


Do not over-talk. Wateh your effects, and, if you are getting none, stop. At the 
end of your time, stop anyway. 


Know your ease, if you have to go to Tallahassee a day early to have the time to 
yourself renew your acquaintance with it. 


Pay very little attention to the possible inferences to be drawn from questions or 
remarks from the bench. Personally, I like the inquiries because they show that the 
judges are concerned. However, remember that you are master of your case and the 
questioning judge is really no match for you on that one subject, though, doubtless, 
your superior as a person learned in the law. So be patient and tolerant with him. 
Take refuge in Lord Bacon’s dictum that “an overspeaking judge is no well tuned 
eymbal.” But do not ruminate to that effect aloud, 


Regarding Remedies 


I have pointed out a number of defects in the present handling of cases in the 
Supreme Court. This criticism ought not to be regarded as intended as a refleetion on 
the intelligence, ability or integrity of the present personnel of this bench. It is the 
existing condition of the law rather than the personnel that is to blame for the unsatis- 
factory situation. Just what the best remedy for the present unsatisfactory situation 
is, is a matter to be pondered upon. Certainly, the pending amendment to the Constitu- 
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tion for the appointment of a seventh judge is probably to be approved. Such a step 
ought to have beneficial results. It is quite possible that the only permanent and ade- 
quate remedy for the present unsatisfactory state of affairs would be the creation of an 
intermediate appellate court such as exists in the state of New York. Certainly, any 
plan which hampers the right of appeal is a step in the wrong direction. Appeals 
should be of right and not by grace. Any true idea or definition of “due process” 
involves the privilege of, at least, one appeal from the original decision rendered on a 
justiciable matter, 


The Demands of Judgeship 


On the whole, our Supreme Court is composed of competent judges. This restrained 
statement is an encomium. To be a “competent” judge ealls for all the virtue and 
courage that mankind has attained from his slow ascension from the stature of the apes. 
Judge Lemuel Shaw of Massachusetts has eloquently described the goal for which a 
judge should strive as follows: 


“The ultimate object of all laws and of all jurisprudence is to do justice 
between parties; and the Judge, who, by patient research and persevering in- 
vestigation, can unravel a complicated case, seek out its governing priciples 
with their just exceptions and qualifications and without violating the rules or 
weakening the authority of positive law, can apply those principles in a manner 
consistent with the plain dictates of natural justice, may be considered as hav- 
ing accomplished the most important purpose of his office.” 

This standard is not an easy one to attain. 


Eulogy On Judge Fred Davis 


I hope it may be appropriate in concluding these observations to make reference to 
the one who was a shining exemplar of the judicial office whose loss from the bench of 
the Supreme Court of Florida I mourn, both as a friend lost, and because he was a 
judge “without fear and without reproach.” I refer to Mr. Justice Fred Davis. At 
the time he died, Mr. Justice Davis was a young man, with a tremendous future before 
him. In his youth, he had abandoned the orderly course of his education in order to 
help bring up his brothers and sisters after the death of his father. Hence, his strictly 
formal education was defective. Had it not been, he would have been timber for the 
Supreme Court of the United States. Even as it was, his learning was tremendous, his 
intellectual capacity great, his mind clear, his spirit humble. His intellectual integrity 
was without blemish. His sympathies and interests were broad. His common sense 
was solid. All of those qualifications taken together constituted him a shining orna- 
ment of our highest State court and earned for him a record as a Supreme Court judge 
of which those judges who sat with him ought to be jealously proud in the interest of the 
historical prestige of their own court. 


| 
ge 


FLORIDA LAW JOURNAL 97 


STATE SUBSTANTIVE LAW IN THE 
FEDERAL COURTS 


By PROF. HENRY J. FOX 


(Editor’s Note: The following article by Professor Fox was originally given as a 
speech before the Polk County Bar Association. 


(It presents in such a clear and accurate manner a matter which is of vital import- 
ance to all Florida attorneys that the Editor asked and received the author’s consent to 
publish it in the Law Journal.) 


The history of the operation of the federal courts during the past half century dis- 
closes that two of the most revolutionary changes of the entire period occurred in 1938. 
First, that year heralded the effective date of the new federal rules which abandoned 
the previous practice! in law actions of conforming to the procedure obtaining in the 
particular state. Second, 1938, as you are aware, witnessed the rendering of the 
momentous decision of Erie Railroad Company v. Tompkins.2 The brief period allotted 
to me permits me only to delineate in outline a few of the more important aspeets per- 
taining to this decision, 


Since any intelligent attempt to appraise the seope and implications of the Erie 
case presupposes some familiarity with Swift v. Tyson,3 let us briefly review the doctrine 
of the Swift case and the reasons for its demise. 


Both cases were decided under Section 34 of the Judiciary Act of 1789,4 commonly 
called the Rules of Decision Act. The Act provides: 


“The laws of the several states, except where the constitution, treaties, or 
statutes of the United States otherwise require or provide, shall be regarded as 
rules of decisions in trials at common law, in the courts of the United States, 
in cases where they apply.” 


In 1842, Swift v. Tyson announced the postulate that this act does not require a fed- 
_eral court, exereising jurisdiction on the ground of diversity of citizenship, to apply the 
unwritten law of the state.5 In holding that Seetion 34 did not oblige the federal courts 
to follow the state decisions, Mr. Justice Story, who wrote the opinion, explained that 
the state decisions did not constitute the laws of the state, but were only evidence of 
them. Further, he expounded that “laws” as used in Section 34, included only state 
statutes and rules relating to matters intraterritorial in nature. He then concluded that 


. Since 1872. 

. 304 U. S. 64, 58 S. Ct. 817, 82 L. Ed. 1188, 114 A. L. R. 1487 (1928). 

. 16 Pet. 1, 41 U. S. 1, 10 L. Ed. 865 (1842). 

. 1 Stat. 92 (1789), Rev. Stat. Sec. 721 (1875), 28 U. S. C. See. 725 (1939). 

. See Schmidt, Substantive Law in the Federal Courts, (1938) 16 Texas Law Rev. 512, 514 n. 
14. The case was decided on the assumption that under the New York cases at that time a 
pre-existing debt did not constitute valuable consideration in the sense of the general 
rule applicable to negotiable instruments. Since the question was one of negotiable 
instruments, the temptation to Mr. Justice Story to make the rule according to his own 
views was great. Gray, in The Nature and Sources of the Law, said: “Among the causes 
which led to the decision in Swift v. Tyson, the chief seems to have been the character 
and position of Judge Story. He was then by far the oldest judge ...on the bench; he 
was a man of great learning, and of reputation for learning even greater than the learning 
itself; he was occupied at the time in writing a book on bills of exchange, which would 
of itself, lead him to dogmatize on the subject; ...; he was fond of glittering generali- 


zations; and he was possessed by a restless vanity. All these things conspired to produce 
the result. 


} 
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on matters of general law, in the absence of a controlling state statute, the federal courts 
are free to exercise their own independent judgment. 


Next, we shall examine the reasons for the downfall of Swift v. Tyson. Although 
reams have been written decrying Swift v. Tyson by legal scholars in every classification 
of the legal strata, all the way from immortal jurists down to unsophisticated under- 
graduate law students, I will attempt only to summarize briefly the various criticisms 
upon which its reversal was grounded. 


First. There had been secant realization of the hope that Swift v. Tyson would 
achieve universal uniformity of decision in matters of general law. The pronouncements 
of the federal courts were not accorded the deference in state courts which the adherents 
of Swift v. Tyson hoped it would achieve. 


Second. Swift v. Tyson had occasioned much uncertainty as to legal rights because 
of the difficulty of drawing the line of demareation between the province of general law 
and that of local law. Although the proposition was authoritatively established that 
the principle of Swift v. Tyson governed in matters of general law in contradistinction 
to local law, the authorities and courts, however, were perplexed and confused when they 
sought to locate the shadowy line which frequently separated “general law” from “local 
law.” Even though the Hrie case has obviated the necessity otf defining the seope of the 
elusive expression “general law,” we may safely generalize that it was accorded a broad 
province in the fields of commercial law, insurance contracts, torts, ageney, and 
damages. 7 


Third. Even if it were possible to categorize accurately the types of cases on which 
the federal courts should be granted free rein, the very presence of such a class of cases 
produces an unfortunate dissimilarity of rules within a particular state.8 It is extremely 
expedient for the same rules of substantive law to govern within a given territorial ares 
whether applied in the state or federal court. Jurisdiction was originelly granted to 
federal courts in eases involving diversity of citizenship in order to prevent discrimination 
in state courts against non-citizens of the state. Swift v. Tyson, however, produced a 
variable unwritten “general law,” depending upon whether justice was sought in the 
state or in the federal court. Since the privilege of selecting the forum was conferred 
upon the non-citizen,? serious discrimination against citizens of the state frequently 
occurred, This differentiation was of mounting consequence because of the United 
State Supreme Court decisions permitting not only persons willing to change the state of 
their citizenship to utilize the federal courts, but also corporations of one state reineor- 
porating under the laws of another. 


Fourth. The framers of the original judiciary act intended the word, “laws,” as 
used in Section 34 to include state decisions as well as statutes.1! This manifest purpose 
is strongly bulwarked by extrinsic evidence. Therefore, as a matter of statutory 
interpretation, the doctrine of Swift v. Tyson erroneously constrained the intent of 
Section 34. If only a question of statutory interpretation had been involved, the court, 
no doubt, would have continued to aecept the time-honored construction of the act.12 


6. Schmidt, up. cit, 517. 

7. Ibid. 

8. Parker, The Federal Jurisdiction and Recent Attacks upon It. (1932) 18 A. B. A. 433. 

9. Erie v. Tompkins, 58 Sup. Ct., at 820 n. 9. 

0. Black & White Taxicab Co. & Transfer Co. v. Brown & Yellow Taxicab & Transfer Co., 

276 U. S. 518 (1928). 

11. Warren, New Light on the History of the Federal Judiciary Act of 1789, (1923) 37 Harv. 
L. Rev. 49, 52, 83. In his dissenting opinion in the Taxicab case, supra. n. 10, Mr. Justice 
Holmes called attention to Mr. Warren’s researches. 

12. Erie R. R. v. Tompkins, 58 Sup. Ct. at 822, “If only a question of statutory construction 
were involved, we would not be prepared to abandon a doctrine so widely applied through- 
out nearly a century.” 
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The aeeeptance of that interpretation, the opinion points out, would have required that 
the act itself be held uneonstitutional. The court preferred to ignore the rule of stare 
decises and alter the interpretation of the act rather than invalidate the act itself. 


Fifth. The basis of the doctrine of Swift v. Tyson assumes, in the words of Mr. 

Justice Holmes,'!3 that there exists a “trancendental body of law” outside of any par- 

ticular state, but obligatory within it, unless changed by statute. But, as the Erie case 

points out, there is no such body of law. The court, in exploding this sophistry, agreed 

with Mr. Justice Holmes,'4 that “common law is not a brooding omnipresence in the sky, 
but the articulate voice of some sovereign or quasi-sovereign that can be identified.” 


The Black & White Taxicab case,'15 decided in 1928, marked the peak height of the 
the doctrine of Swift v. Tyson. Thereafter, an ebbing of the tide of “general law” was 
clearly discernible. It appeared that doctrine was destined for a gradual loss of prestige 
but that it might retain a dimming vitality for years. By 1938, however, all but two of 
the six judges who had composed the majority in the Black & White Taxicab case no 
longer graced the court. The court had been converted from a predominantly conserva- 
tive group to one essentially liberal. Ordinarily, on major problems of distribution of 
power between state and nation, the conservatives sponsor the cause of states’ rights and 
the liberals align themselves on the side of centralization. In the Frie case, the cleavage 
still persisted, but their positions were reversed, that is, the liberals acted as the champion 
of states’ rights.16 


The decision of the Hrie case involved a determination of the issues of negligence 
and contributory negligence. These are questions which the doctrine of Swift v. Tyson 
would classify as general law. Therefore, under prior decisions, it was an instanee where 
we would normally expect the federal court, if there was no pertinent state statute 
involved, to exercise its independent judgment. Briefly, the facts were as follows: 
Tomkins, the plaintiff, a citizen of Pennsylvania, was injured while walking on the 
defendant’s right of way in Pennsylvania. The plaintiff sought recovery in the federal 
District Court for southern New York. The defendant contended that there was no 
liability under the cireumstances according to Pennsylvania law, and that the case should 
be determined in accordance with that law. A verdict was returned by the federal 
District Court which was affirmed by the federal cireuit court on the ground that since 
this was a question of general law, the federal courts, in the absence of a loeal statute, 
could exercise their own judgment. 


The petition for certiorari in the Supreme Court of United States raised no ques- 
tion of the constitutionality or correetness of Swift v. Tyson, but, rather, sought to limit 
its scope. Nevertheless, the Court, in a majority opinion by Mr. Justice Brandeis, 
declared that the exercise of an independent judgment on questions of general law by 
federal courts unconstitutionally violated the states’ authority.17 The opinion does not 
stop there, however, but also delimits the power of Congress by the assertion: “The 
federal courts assumed in the broad field of ‘general law,’ the power to declare rules 
of decision which Congress was confessedly without power to enact as statutes. 


Whether we agree with the Frie case or not, it is now a governing doctrine. We 
shall, therefore, endeavor to perceive its scope and its most important implications. The 


13. Holmes, J., dissenting in Black & White Taxicab & Transfer Co., v. Brown & Yellow Trans- 
fer Co., 276 U. S. at 533. 

14. Holmes, J., dissenting, in Southern Pacific Co., v. Jensen, 244 U. S. 205, 218 (1917). 

15. Supra n. 10. 

16. McCormick & Hewins, The Collapse of “General” Law in the Federal Courts (1938) 33 
Tll. Lew Rev. 126, 130. 

17. The concurring opinion of Mr. Justice Reed expresses the view that it was unnecessary 
for the court to enter into a consideration of the constitutional power of the federal 
government in this field. 
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constitution places certain broad fields like Admiralty, Bankruptcy, and Interstate 
Commerce, under the authority of the federal government. In these fields, traditionally 
accepted as intrinsie factors in the federal scheme, the Erie ease is likely to have slight 
effect. Since the interpretation of federal legislation and treaties is purely a federal 
privilege, the Erie case will be of small consequence in that field, or in any field of law 
where Congress has legislated within its proper provinee.'8 


There are fields, however, which will undoubtedly experience the pereussions of the 
Erie case. In some cases the transformation has already occurred, For example, the 
holding of the Erie case has been extended to equity by the Supreme Court of the United 
States in the case of Ruhlin v. New York Life Insurance Company.'2 That case held 
that a federal court sitting as a court of equity must follow the highest state decisions 
on a matter which previousiy would have been considered a question of general law. 


Naturally, the greatest modifications will result in those many fields of law where 
the sole excuse offered by the federal courts for the application of their own rules was 
that the subject matter was embraced within the term “general law.” Already, in com- 
plianee with the mandate of the Erie decision, the lower federal courts have commenced 
to follow local decisions which it formerly regarded with judicial disdain.2° For 
example, in a case involving the law of subrogation, a Maryland Federal District Court 
followed the state decision on the subject.2! In another case, a California Federal 
District Court adopted a state precedent in construing an insurance contract.22 This 
last instance is of especial interest when we reeall that it was in the construction of 
insurance contracts that the federal courts had developed their own highly complete 
system of law.23 Cases, also, have been decided where the federal courts adhered to 
the state decisions in adjudicating controversies relating to contributory negligence,24 
as well as the doctrine of res ipsa loquitur.25 


Federal power to regulate the procedure in the federal courts apparently is unaf- 
fected by the Krie decision except as we shall later point out. This premise focuses our 
attention on a potential method of avoiding the Hrie case in certa‘n instances by simply 
having the federal court declare that the matter relates to procedure. This device has 
already been utilized. In a controversy over whether attorney’s fees were properly 
included as damages against which an injunction bond provided indemnity, the Federal 
District Court of Missouri said that the state decisions were ineffective since the subject 
matter involved the procedural mechanism of the federal courts.26 With respect to this 
artifice, however, the Supreme Court of the United States on December 4, 1939, rendered 
the rather significant decision of Cities Service Oil Company v. Dunlap27 in whieh it 
overruled the opinion of the Cireuit Court of Appeals for the Fifth District which had 
affirmed the decision of the Federal District Court. In that case, the court was squarely 
met with the difficult question of deciding whether the controverted issue was a problem 
of substantive law or of procedure. The Texas rule applicable to the situation was to 
the effeet that in a suit by a bona fide purchaser to remove cloud from title to realty, 
the burden of proof is upon the party attacking the legal title. Both the Federal District 
and the Federal Circuit Courts rejected the state rule on the ground that the question 
presented was merely one of procedure. The Supreme Court of the United States, 
however, reversed the decision on the theory that the question related “to a substantial 


18. See Zengel, The Effect of Erie Railroad v. Tompkins (1939) 14 Tulane Law Rev. 1, 5. 
19. 304 U. S. 202, 58 Sup. Ct. 860, 82 L Ed. 1290 (1938). 

20. Zengel op. cit., 8. 

21. Reconstruction Finance Corp. v. Md. Casualty Ins. Co. 23 F. Supp. 1008 (D. C. Md. 1938). 
22 Ostroff v. N. Y. Life Ins. Co. 23 F. Supp. 724 (D. C. Calif. 1938). 

23. Zengel, op. cit. n. 27. 

24. Francis v. Humphrey, 25 F. Supp. 1. (D. C. Ill. (1938). 

25. Coca Cola Bottling Co. v. Munn. 99 F. (2d) 190 (C. C. A. 4th 1938). 

26. Traveler’s Mutual Casualty Co. v. Skeer, 24 F. Supp. 805. (D. C. Mo. 1938). 

27. 60 Sup. Ct. Reporter 200 (Adv. sheets). 
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right” and that the plaintiff, therefore, “was entitled to the protection afforded by the 
local rule.” To me, at least, this decision indicates that the Supreme Court of the United 
States will refuse to tolerate any wholesale endeavors by the lower federal courts to 
minimize the full effect of the Hrie case by simply denominating an issue as a pro- 
cedural matter. 


We turn now to the knotty problems which scem imminent as a result of the conflict 
between some of the new federal rules and the spirit of the doctrine of the Frie case, 
Here, indeed, the constitutional aspect of the decision seems destined to create an aeute 
problem.28 Take, for example, the case of Summers v. Hearst22 where a New York 
Federal District Court interpreted Rule 23 (b) of the new Federal rules. That rule 
specifies that a stockholder cannot bring a stockholder’s derivative suit, unless he held the 
stock at the time of the transaction of whieh he complains. The New York state decisions 
did not require that the stockholder possess the stock at the time of the transaetion in 
order to bring suit. The federal court completely ignored the state rule and applied 
the federal rule on the ground that it was a rule of procedure. But, quaere, is the 
decision correct, if, in fact, it is a matter of substance? If, as the Erie case holds, 
neither Congress nor the federal courts may constitutionally ignore state decisions in 
the province of substantive law, we must logically reach the conclusion that any new 
rules expressing principles of substantive law must capitulate to those constitutional 
limitations.3° 


Another result of the Erie decision has been the directing of our attention to the 
definition of the phrase, “state decisions.” In a situation where there is no applicable 
state decision, will the federal court be free to apply its own rule, or should it diligently 
try to determine how the state court would decide the question? The Cireuit Court of 
Appeals for the Ninth Circuit, with one judge dissenting, answered this last question by 
employing its unfettered judgment, as was its wont prior to the Hrie case.3' Still, 
other federal District Courts in Oregon, California, and New Yerk have exerted genuine 
effort, since the Frie ease, to ascertain how a state tribunal would decide the case. Their 
formula included a consideration of the common law, both local and of other states, as 
well as the common law as declared previously by the federal courts.32 An interesting 
situation was adjudicated by the the Circuit Court of Appeals for the Fourth Circuit. 
After it had rendered its decision in a particular case, a contrary state decision appeared 
upon the scene. Thereupon the Federal Cireuit Court granted a motion for a rehearing: 
and, as a result, reversed its original opinion to agree with the state deeision.33 


If time permitted, I could pose numerous other puzzling situations which have 
already arisen and which, conceivably, will arise shortly. For example, how will a 
federal court decide when the only decisions available are those of an inferior state court. 
The Cireuit Court of Appeals for the Fifth Cireuit declined to conform to the view of 
such authority.34 Although the decisions of such inferior courts should not be binding, 
they should, at least, be “strongly persuasive’’35 in the federal courts. 


28. Zengel, op. cit., 10. 

29. 23 F. Supp. 986 (D. C. N. Y. 1938). 

30. See Francis v. Humphrey, 25 F. Supp. 1, (D. C. Ill. 1938), in which the scope of Rule 8 (c) 
was restricted. The court pointed out that a so-called procedural rule which enlarges or 
abridges the rights of litigants as they exist under the state law is an unauthorized 
assumption of power by the federal government. 

31. Fireman’s Fund Indemnity Co. v. Kennedy, 97 F. (2d) 882, 890 (C. C. A. 9th 1938). 

32. Harris v. Traglio, 24 F. Supp. 402, 405 n. 8 (D. C. Ore. 1938). Dorman v. John Hancock 
Mutual Life Ins. Co., 25 F. Supp. 889, 893 (D. C. Cal. 1939); American Brake, Shoe & 
Foundry Co. v. Interborough Rapid Transit Co. 26 F. Supp. 954 (D. C. N. Y. 1939). See 
Zengler, op. cit., 11, 12. 

33. American Nta’l Ins. Co. v. Belch, 100 F. (2d) 48 (C. C. A. 4th, 1938). 

34. Jennings & Co. v. Maestri, 97 F. (2d) 679 (C. C. A. 5th 1938). 

35. Turner v. N. Y. Life Ins. Co. 100 F. (2d) 198, 194, (C. C. A. 8th, 1938). 
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Editorials 


YOUNG LAWYERS AND THE BAR ASSOCIATION 


The increased activity on the part of the Florida Bar Association 
during recent years has received deserved commendation from attorneys 
in all parts of the state. Its efforts toward improving the position 
of lawyers, strengthening the Bar in its relations with the layman and 
in giving Florida a better government have already been rewarded with 
a marked degree of success. 


We have this suggestion to make, however, toward the furtherance 
of this work. It is simply that the younger members of the Bar be used 
to a greater advantage. 


There are several obvious reasons for this. Young lawyers have 
more time to devote to work of this nature than older attorneys who are 
busy with their clients’ affairs. Young lawyers are as a rule energetic 
and anxious to make a mark for themselves in the community in which 
they practice. 


Although it may not be true generally of all the local Bar Associations 
in the state, it is an indisputable fact that in many city and county Bar 
Associations the organization is solely an honorary proposition. The 
officers are elected with no other purpose than to pay tribute to their 
ability and long years of service. Very little agressive action, if any, 
is expected of them during their term of office. 


To be elected president of any Bar Association by one’s fellow lawyers 
is an honor. It is an honor not to be considered lightly and the position 
should always be filled by an individual who will lend dignity and author- 
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ity to the office. It should be held by an outstanding member of the 
profession, which would necessitate the election of an older man who has 
proven himself in the eyes of the Bar and the public. 


We see no reason, however, why minor officers in the various Bar 
organizations should not include young lawyers who are anxious to demon- 
strate to older attorneys and the world at large their willingness and 
ability to service.—RALPH E. ODUM. 


EDITOR’S NOTE ON PENSACOLA BAR 


The name of Dickson H. Carter appeared in the editorial on the 
Pensacola Bar as Dickson D. Carter. 


The Editor meant to call attention to another significant fact. Flor- 
ida has furnished two presidents for the American Bar Association, both 
of them having been members of the Pensacola Bar. W. A. Blount was 
a member of that bar at the time he was president. Scott M. Loftin did 
his early practice in the Pensacola Bar, but was a member of the Jack- 
sonville Bar at the time he was president of the American Bar Associa- 
tion, having gone to Jacksonville through the influence of Mr. Blount. 


CORRECTION 


The rates quoted in the February issue of the Law Journal for the 
convention of the Florida Bar Association to be held in Jacksonville, April 
18, 19 and 20, stated the single room rates at the George Washington 
Hotel would not exceed $3.00 per person. We have been informed that 
the maximum rate per person would be $3.50. 


The management assures us that there will be available single rooms 
in the hotels at the minimum rates to accommodate all in attendance who 
require rooms priced on the minimum basis. 


CORRECTION 
The article on Inheritance Taxation and Intangibles by Eldridge Hart, 
published in the January, 1940, issue of the Law Journal contained the 


following error. The word “intangibles” in paragraph seven should be 
“tangibles.” 
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Flovida Bor (Association 


OFFICERS AND EXECUTIVE COUNCILMEN: 


DAN H. REDFEARN, President JOHN DICKINSON, Secretary-Treasurer 
J. C. ADKINS LEROY COLLINS C. EDMUND WORTH 
ED R. BENTLEY WM. P. SIMMONS, JR. 


TENTATIVE CONVENTION PROGRAM OF THE 
FLORIDA STATE BAR ASSOCIATION 


APRIL 18 
CONFERENCE OF DELEGATES 
Report of the Committee on Constitution and By-Laws 
Report of the Committee on Criminal Procedure 
Report of the Probate Committee 
Report of the Committee on Common Law Rules 
Report of the Committee on Statute Revisions 


Report of the Committee on Property Rights of Married Women 


APRIL 19 
Weleome Address 
Response 
President’s Address, D. H. Redfearn 
Address, Honorable Young B, Smith, Dean of Columbia 
Law School 
Report of Conference of Delegates, John Dickinson 
Committee Reports 
Report of Secretary-Treasurer 
Appointment of Nominating Committee 


There will be no sessions of the convention in the atter- 
noon, The Junior Section will probably meet and the 
balanee of the afternoon will be given over to enter- 
tainment and committee meetings. 


APRIL 20 


Address, Honorable Charles A. Beardsley, President) of 
the American Bar Association. 

Committee Reports 

Business 

Address, Honorable David A. Simmonse, Houston, Texas 

Election of Officers 

8:00 p. m., Annual Banquet (Mayflower Hotel) 

Address, Honorable Carroll A. Teller, Detroit, Mich'gan, 
President of the Commereial Law League of America 


Note: The full program, including the entertainment features, will appear in the 
next issue of the Law Journal. Headquarters will be at the George Washington Hotel. 
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TAMPA EDITOR HONORED BY LAWYERS 


David E, Smiley, editor of the Tampa 
Daily Times, has been signally honored 
by a unanimous election to honorary mem- 
bership in the Tampa-Hillsborough Bar 
Association. 


This rather unusual procedure was the 
result of the clear-cut and progressive posi- 
tion of the editor on public questions. 
Particularly outstanding were the many 
forceful editorials in favor of the Criminal 
Procedure Bill passed by the last Legis- 
lature at the request of the State Bar 
Association. 


A reduction and rearrangement of the 
Justice of Peace set-up for Hillsborough 


County was fostered and perhaps made 
successful because of the campaign of Mr. 
Smiley and his associates on the Times. 


The Tampa and Hillsborough County 
Bar Association in notifying Mr. Smiley 
of his election said: 

“In recognition of the work which 
you and your newspaper are perform- 
ing in this community and feeling that 
this Association could well profit by 
your counsel in its meetings, this Asso- 
ciation has unanimously elected you to 
honorary membership in the Associa- 


tion. 


CHANGES IN 


The firm of Hanks & Preston announces 
the removal of its office from the tenth 
floor of the Ingraham Building in Miami, 
to rooms 926-939 of the same _ building, 
where Bryan Hanks, Will M. Preston, W. 
L. Gray, Jr., Shelby G. Gaskin, and Emma 
Roesing will continue io engage in the 
general practice of law. 

The firm of Holland, Bevis & Hughes, 
of Bartow, announces that Willard Ayres, 
of Orlando, will be associated with the 
firm, 

E. B. Casler, Jr., of Clearwater, has an- 
nounced that he and Lawrence Y. Douglas, 
of Dunedin, are now associated for the 
practice of law under the firm name of 
Casler & Douglas. 

Wareing T. Miller, who was graduated 
from the University of Florida Law School, 
February 3, has joined his father, Newman 
T. Miller, in the practice of law in West 
Palm Beach. 

C. Grady Daniel, who has been ill during 
the past vear, has announced that he has 
re-opened his offices in Jacksonville, for 
the practice of law, 

J.B. Rodgers, Jr., who eraduated from 
the Stetson University College of Law last 
June, announces the opening of an office 
for the general practice of law in Winter 
Garden. 

The firm of Crutchfield & Adams, in 


Jacksonville, announees its dissolution. 


LAW FIRMS 


Inman P. Crutchfield has resigned as State 
Counsel of Home Owners’ Loan Corpora- 
tion and will engage in the practice of law 
at 903-904 Florida National Bank Building, 
in Jacksonville. Elliott Adams will con- 
tinue the practice of law at 304-306 Bisbee 
Building, Jacksonville. 

Williamson, Cain & Baugher and Alley 
& Burns announce the merger of their firms 
for the general practice of law under the 
firm name of Williamson, Cain, Alley, 
Baugher & Burns, with offices in the Har- 
vey Building, West Palin Beach. 

E. J, L’Engle and J. W. Shands, mem- 
bers of the firm of L’Engle & Shands, an- 
nounce that Edward McCarthy, Jr., Ed- 
ward W. Lane, Jr., and Harry H. Martin 
have beeome members of the firm, whieh 
will continue the practice of law in the 
Law Exchange Building, Jacksonville, un- 
der the name of L’Engle, Shands, McCarthy 
& Lane. 

Kdgar W. Waybright, Roger J. Way- 
bright, Gerald R. Hart, Robert BE. Hucker 
and Attorneys-at-Law, 
announce the removal of their law offices 
to 307 Law Exchange Building in Jackson- 
ville, 

The firm of Carver & Langston, in Lake- 
land, announces that William Carver, who 
graduated from the University of Florida, 
College of Law, on February 3, will be 
associated with the firm. 


Anderson, 
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LIFE’S RECORDS CLOSED 


The Florida Law Journal joins the en- 
tire Florida Bar in paying tribute to the 
following lawyers who have died recently: 

Judge E. Dixie Beggs, eminent lawyer 
and judge, who was buned in Pensacola, 
February 14, left behind him a record of 
unselfish devotion and service to his state 
and profession. Judge Beggs was 79 years 
old at the time of his death. 

Death has also claimed Lowis O. Rasch, 
70, of Lakeland. He was a retired lawyer 
and judge of the Criminal Court of Van- 
derburg County, Indiana, for 12 vears prior 
to moving to Florida 10 years ago, 

Lee J. Gibson, 58, of Tampa, for eight 
years Judge of the Criminal Court and 
City Judge for two years, died on Feb- 
ruary 5. Mr. Gibson was a resdent of 
Hillsborough County since 1883, and one 


of the most esteemed members of the Hills- 
borough County judiciary. 


They Tell Me That --- 

C. V. McClurg, president of the Peoples 
Savings Bank, and a member of the Lake- 
land Bar for many years and formerly a 
member of the Lake City Bar, has been 
appointed by Governor Cone to a Cireuit 
Judgeship, 10th Judicial Cireuit. 

It is reported that Judge McClurg will 
not ofter for election and will resign after 
the people have selected a nominee from 
the three candidates now in the field for 
this position and that Governor Cone will 
appoint a nominee to the position. 


Wm. Fisher, Jr., of the Pensacola Bar 
has been named by George Couper Gibbs 
as an Assistant Attorney General. 


THE FLORIDA PLAN OF STATUTE REVISION 


Coutinued from Page Eighty-one 


revisers will be in a position to advise the Legislators, or any other interested party, 
concerning any law, general or special, in Florida. Research can easily be made on the 
question of whether a proposed bill duplicates existing law, or is contradictory. 

The contract for the printing of the Revision will contain a clause providing that 
the type in its final set-up form shall be the property of the State of Florida, and shall 
be stored by the printer intact and subject to the order of the Attorney General. Thus, 
if the Legislature sees fit to continue the duties of the Attorney General as Reviser of 
Statutes on a permanent basis, the type will be already set for the next biennial revision. 
The only changes necessary will be with respect to those chapters and sections which 
have been affected by subsequent legislation, including Reviser’s Bills. The greater 
portion of the type will not be disturbed. No corrections or proof reading will have 
to be made save of the new portion. As soon as the current legislature adjourns, the 
revisers will start placing the enactments of the session in their proper places. This 
can be accomplished within a very short space of time—possibly three or four months. 

Whenever it is desired to print any portion of the statutes in pamphlet form, all 
that will be necessary will be to lift the particular plates from the whole, run the copy, 
then restore the plates to their original position. The various departments of the State 
now publish separately these pamphlets. The new method will save the State possibly 
sixty per cent of this expense. 

The last Legislature spent nine thousand dollars buying sets of the Compiled General 
Laws. The 1927 Legislature appropriated over three times that amount for that pur- 
pose, as that was the year the Compilation was made. The amount expended by the 
last Legislature, plus the amount saved on the publication of pamphlets should be 
enough to cover all costs of printing the new Revision. The difference in price, between 
the Compiled General Laws including Supplements and the new Revision, will more than 
take care of the whole expense of the revision. 

The success of the entire undertaking depends upon the wholehearted cooperation 
of the bench and bar. If this is accorded, the reward will be copies of the Revised 
Statutes and Annotations for the price of five to ten dollars each. 
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Associations 


RESOLUTION ADOPTED BY THE 
PALM BEACH COUNTY BAR ASSO- 
CIATION AT ITS REGULAR MEET- 
ING HELD AT WEST PALM BEACH, 
FLORIDA, ON MONDAY, FEBRU- 
ARY 26, 1940, AT 12:15 NOON, 


Resolved that Palm Beach County Bar 
Association suggest and respectfully request 
that Florida State Bar Association through 
some regular or special committee again 
consider the present advisability of : 


1. Adoption by Supreme Court of Flor- 
ida of rules substantially the same in form 
and substance as the current Federal Rules 
of Civil Procedure, to supplant all current 
rules of Supreme Court of Florida con- 
cerning procedure in ¢ivil actions at law 
and in equity. 


2. Adoption by 1941 Florida Legislature 
of an Act repealing all current statutory 
rules of procedure concerning civil actions 
at law and in equity, and granting to the 
Supreme Court rule making powers. 

Further resolved that Palm Beach 
County Bar Association go on record as 
favoring and recommending the doing of 
the foregoing things. 


Further resolved that the Seeretary of 
the Palm Beach County Bar Association 
send copy of this resolution to the Presi- 
dent of Florida State and each loeal Bar 
Association in Florida. 


P. A. Ds HAVE MEETING 


The Phi Alpha Delta Legal Fraternity 
alumni group of Miami met for luncheon 
on February 13, with former Governor 
Dave Sholtz delivering an address on Abra- 
ham Lincoln as a lawyer. 


P. A. D. guests present were D. H. Red- 
fearn, president of the Florida State Bar 
Association, and Ed R. Bentley, immediate 
past president. 


On the 28th, the members met with Mr. 
and Mrs. John Murrell at a smoker honor- 


ing Louis Tribble, former Dean of Stetson 
Law College and at present Assistant At- 
torney General in charge of revising the 
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JACKSONVILLE’S 
LARGEST and 
FINEST HOTEL 
300 Rooms 
300 Baths 


JACKSONVILLE 


FLORIDA 
Charlie Ghiner. von 


Conveniently located in the 
town busi hopping and thea- 
ter district. Every room an outside room 
(no court) with private bath, circulating 
ice water, radio, fan and bed reading 
lamp. Suites of parlor, bedroom and 
bath. Superior cuisine and service in 


The Patio Grill and The Rendezvous. 


Our Lobby, Dining Rooms, 
Lounge, Beauty Parlor, Barber Shop 
and all public rooms are completely air 
conditioned. More than half of our 
Guest Rooms are individually air con- 
ditioned irculation of air from 


no re-c 
one guest room to another. This modern, 
hospital-approved system is an exclusive 
feature of The Roosevelt. 


Drive your automobile into th« 
Hotel Roosevelt Garage, which i 
directly connected with our Lobby 


All Outside Rooms - No Court 4) 6) 
* Circulating Ice Water 


Tub ond Shower 


tn Every Room uP 


A Robert R. Meyer Hotele 
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SHORT INDEX TO THE LAWS OF FLORIDA 
OF A PURELY GENERAL NATURE 


Acts 1929 to 1939 inclusive 


(No reference to Special Drainage or Fire Districts 
or to the Acts based on population) 


By 


T. Picton Warlow 


Of the Orlando Bar 


PRICE $2.50 POSTPAID 


Copies can be obtained from 


O’NEAL-BRANCH CO., Inc. :: Box 1967 :: ORLANDO, FLA. 


ROBERT 
FULTON 


When you visit Dixie, you must see Atlanta, center of the “Gone 
With The Wind” country. When you visit Atlanta, a natural choice 
is the Robert Fulton, convenient, comfortable, economical, but 
above all clean. 


300 Rooms from $2 


H. GRADY CALLAWAY, Mer. ATL ANT A Gj A 
JOHN H. CANDLER, Mgr. Dir. 9 ® 
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WWay WE ADVERTISE THIS 


WORD INDEX 


After over 90% of the A.L.R. owners acquired this new one- 
half million word leads to A.L.R. annotations we were about 
to discontinue advertising it. But to our surprise the sale for 
this word index was just beginning. 


Non-A.L.R. Owners find this a most helpful desk book, which 
tells them the annotations they should consult on their current 
questions. 


Let this red desk book be your next library purchase. 


THE LAWYERS CO-OPERATIVE PUBLISHING CO., ROCHESTER, N. Y. 


BANCROFT-WHITNEY CO., SAN FRANCISCO, CAL: 
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Ne matter what part ef Florida you’re planning 
te visit ... mo matter how much or how little 
youw’re planning to spend... “COLLIER” is the 
ene name to remember!—Collier chain of hotels. 


? 
Year ‘Round Hotels 
TAMPA TERRACE 
and FLORIDAN 
Tampa 
LAKELAND 
TERRACE 
Lakeland 
DIXIE COURT 
W. Palm Beach 


Seasonal Hotels 


Open Dec. Ist---Apr. 10th 
ROYAL WORTH 
W. Palm Beach 


MANATEE RIVER 
Bradenton 


SARASOTA 
TERRACE 
Sarasota 
CHARLOTTE 
HARBOR 
Punta Gorda 
GASPARILLA INN 
Boca Grande 
EVERGLADES INN 
Everglades 
USEPPA INN 
Useppa Island 
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BRADENTON 


SARASOTA 
Se 
PUNTA GORDA 
Marlys 
BOCA GRANDE 


W. PALM BEACH 


EVERGLADES 
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For sportsmen, for motorists, for leisure-seekers, for 
season residents or two-week vacationists . . . Collier 
hotels provide a warm and friendly Florida welcome! 


Apply te TRAVEL AGENT or address individual hotel managers e¢ 


COLLIER FLORIDA COAST HOTELS 


HOTEL TAMPA TERRACB 


TAMPA, FLA. 


745 FIFTH AVENUE 
NEW YORK, N. Y¥. 
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Start righ E... APPROACHING ANY LEGAL PROBLEM 


Always Consult 


AMERICAN JURISPRUDENCE 


FIRST 


IN THIS WAY THE INVESTIGATOR— 


(1) refreshes his recollection of the con- 
trolling fundamental principles 


(2) obtains the necessary broad view of 
the subject involved 


(3) notes the bearing of his question on 
related topics 


(4) is placed in touch with leading cases 
that are readily available 


(5) is referred to annotations that cite and 
analyze every pertinent decision 


(6) has for his guide a reasoned text based 
on authorities of exceptional sound- 
ness. 


Resort to American Jurisprudence first, 
check your contentions with its text, and 
rest on its high authority. 


Published jointly and sold exclusively by 


BANCROFT-WHITNEY COMPANY 


SAN FRANCISCO, CALIFORNIA 


THE LAWYERS’ CO-OPERATIVE PUBLISHING CO, 


ROCHESTER, NEW YORK 
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The Importance Of 
Hidden Values 


How can a lawyer determine with reasonable accu- 
racy, the ‘‘value’’ of any case or statute in which 
he’s interested? 


The answer is to be found in data obtained from 
the following sources: the history of the case on 
appeal; the interpretation placed upon the case by 
later cases; the legislative history of the statute; and 
the interpretation the courts give the statute. 


By means of modern scientific methods, Shepard’s 
Citations brings these hidden values to light... . 
presenting graphically as well as analytically, in- 
formation which must be known to every lawyer 
who intends to rely on a particular case or statute. 


Because of the guidance it provides, the Shepard 
service is utilized day in and day out by thousands 
of lawyers and judges in every city and town in the 
United States. 


Shepard’s Citations is fully described in a 33 page 
booklet which will be mailed without charge to 
any lawyer—or law student—upon request. 


SHEPARD’S CITATIONS 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 


| NEW HOTEL 
May YFLOWERT WHEN IN 


THE PRIDE OF JACKSONVILLE Jacksonville 
and 
West Palm Beach 


STAY AT 


FLORIDA’S 
FINEST HOTELS 


NO INCREASE 
IN eee 


ROBERT KLOEPPEL HOTELS. 


JACKSONVILLE * FLORIDA 
HOTEL 
at GEORGE WASHINGTON 


WONDER HOTEL 
ef THE SOUTH 


HOTEL GEORGE 
WASHINGTON 


WEST PALM BEACH 


HOTEL 
FLAGLER EVERY MODERN 


CONVENIENCE... 


GARAGE DIRECTLY CONNECTED 
WITH LOBBY... 


ROBERT KLOEPPEL HOTELS 
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FLORIDA 
PRACTICE BOOKS 


ADKINS’ FLORIDA CRIMINAL PROCEDURE ACT ANNOTATED 


Prepared under the direction of the Florida Bar Associa- 
tion, to speed up the administration of criminal justice, 
reduce the costs and free it as much as possible from 
technicalities. 


ARNOW’S FLORIDA PRACTICE RULES, ANNOTATED, including 
1939 Pocket Supplement ne 


Contains all Florida Practice Rules Annotated, New Fed- 
eral Rules, Fifth Circuit Court of Appeals Rules, Florida 
Chancery Act, Canons of Ethics, etc. 


KOOMAN’S FLORIDA CHANCERY PLEADING AND PRACTICE 
WITH FORMS 


An exhaustive treatise based on 193l@@hancery Act, con- 
taining many valuable Forms, aniiotated, as well as the 
Act referred to. 


McCARTHY’S FLORIDA CHANCERY ACT ANNOTATED, 2nd ED. 


An exhaustive annotation of the 1931 Chancery Act, citing 
Federal and U. S. Cases, as well as Florida. 


REDFEARN ON WILLS AND ADMINISTRATION OF ESTATES 

IN FLORIDA, with 1939 Cumulative Pocket Supplement _..._. 
An exhaustive treatment of the subject based on the 1933 
‘Probate Act and contains many valuable Forms, annotated, 
as well as the Act referred to. 


JOHN M. ELLIOTT 
Florida Representative 


All of these books contain 
the best possible Indices 
and complete Table of Cases. 


THE HARRISON COMPANY 


LAW BOOK PUBLISHERS 
ATLANTA, GA. 
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